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ORDER

THE PARTIES

1.  The Applicants (hereinafter “MERZ”) are part of the MERZ Group, an international pharma-
ceutical group of German origin. Applicant 1 is Merz Pharmaceuticals LLC, a US company settled
in the State of North Carolina. Applicant 2 is Merz Therapeutics GmbH, a German company, spe-
cialised in the research, development and marketing of innovative healthcare products. Merz
Therapeutics’ portfolio focuses on (i) neurology, (ii) hepatology and (iii) dermatology. Applicant
3 is Merz Pharma France, a French company settled in Courbevoie.



2.  The Defendant is VIATRIS Santé (hereinafter “VIATRIS”), a French company settled in Lyon,
which is part of the global Viatris Group, specialised in the development, manufacture, and dis-
tribution of generic pharmaceutical products. VIATRIS is the marketing authorisation holder for
the product “FAMPRIDINE VIATRIS LP 10 mg, comprimé a libération prolongée”, which is a ge-
neric of the reference medicinal product FAMPYRA. It is notably responsible for the marketing of
this generic product in France.

PROCEEDINGS

3. On 31 July 2025, MERZ lodged an application (hereinafter “the Application”) for provisional
measures (pursuant to Art. 62 UPCA and R. 206 RoP) before the Paris Local Division, against VIA-
TRIS, for infringement of French Supplementary Protection Certificate No. 13C0033 (hereinafter
“SPC 033” or the “SPC”) based on European Patent No. 2 377 536 (hereafter “EP 536” or the
“Patent”) due to the offering, placing on the market, and using, as well as importing and storing
for those purposes in France of generic medicinal products “FAMPRIDINE VIATRIS LP 10 mg, com-
primé a libération prolongée”, which are alleged as generics of the reference medicinal product
FAMPYRA covered by SPC 033.

4, No protective letter has been filed before the introduction of the Application by VIATRIS.

5.  Jurisdiction of the UPC and the internal competence of the Paris Local Division were not
contested by the Defendant. This is a dispute concerning the marketing of a French SPC based on
a European patent, and the Defendant is a French company. The Court confirmed its jurisdiction
to hear the dispute under Articles 32.1(a) and 33.1(a) and (b) of the UPCA.

6. According to a timetable set by the Judge-Rapporteur by procedural order of 17 September
2025, VIATRIS filed its objection on 15 September 2025. MERZ filed its reply to the objection on
29 September 2025, and VIATRIS submitted its Rejoinder on 3 October 2025.

7. A technically qualified judge has been allocated to the panel upon the judge rapporteur's

request at the earliest stage of the proceedings.

SUMMARY OF FACTS

8. MERZ asserts that VIATRIS infringes its French SPC 033 based on EP 536.

9. Merz Pharmaceuticals LLC (Applicant 1) is the owner of the Patent and the SPCin suit, Merz
Therapeutics GmbH (Applicant 2) is the exclusive licensee, and Merz Pharma France (Applicant
3) has been granted an exclusive sub-licence to these rights in France. (Exhibits MERZ n°203 and
204)

10. The accused product, FAMPRIDINE VIATRIS, was introduced on the French market on 10
June 2025, as follows (Exhibit MERZ n°6) after the grant of a marketing authorisation in France
on 19 November 2011 (Exhibit MERZ n° 116):



La substance active do FAMPRIDINE WVIATRIS LP et ks famgriding, qui appartiont 3 un groupe de
medicaments appelas mhibrleurs potassigued. 11 agisaent en ampechant & potassiem de forir des onlluey
nerveuvses endommagees par la SEF Ce medicament agirai en normalisant la trensmission des influx nerveux

smitliorant sinti vokre morebue

Groupe(s) générigue(s) +

Ce médicament appartesnt aulx] grouvpels) pénériquse(s) suivants

- PAMPRIDINE 10 mg - FAMPYRA 10 mg, comprim 3 libdration prolengde
Composition en substances actives *

== Camiprime [ Compositicn paur uh oomplinmes )

= 1_-""'-_\‘.-"-_. Fiil + 15 il
Présentations #
» plaquette(s) OPA : polyamide orienté aluminm PYC-Aluminiem de 28 compriméqs)
Code CIP - 34000 302 422 3 0

Dclaration de commarcialie itican @ 10I0EM202E

Catte presentation st Agreee aux ool lactnatiacg

11. EP 536, on which SPC 033 is based, is entitled “Methods of using sustained release amino-
pyride compositions”. The Patent consists of two independent claims: claim 1 and its dependent
claims 2to 4 and claim 5 and its dependent claims 6 and 7. MERZ has based its present application
for provisional measures on claims 1 and 5 of the Patent and claims 3 and 7 of the Patent.

12. Claim 1 reads as follows: “1. A sustained release 4-aminopyridine composition for use in a
method of increasing walking speed in a patient with multiple sclerosis, wherein said composition
is administered twice daily in a dose of 10 milligrams of 4-aminopyridine.” (Exhibit MERZ n° 205)

13. MERZ argues that since SPC 033 covers the active fampridine, FAMPRIDINE VIATRIS falls
within the scope of the SPC in suit for any of its authorised uses as a medicinal product.

14. The Applicants argue that the requirements for ordering provisional measures are met,

whereas the Respondent objects that the Applicants’ requests must be rejected because no pro-
visional measures are necessary in the present case.

PARTIES’ REQUESTS

15. Initslast submission (Reply dated 29 September 2025), MERZ requests that the Court grant
the following provisional measures:

- The Respondent shall be enjoined in the territory of France, until 25 July 2026 included, from:



Making, offering, placing on the market or using, or importing or storing for those purposes, the
generic products “FAMPRIDINE VIATRIS LP 10 mg, comprimé a libération prolongée” and any
pharmaceutical composition falling within the scope of French Supplementary Protection
Certificate No. 13C0033, including any sustained release 4-aminopyridine composition for use in
a method of increasing walking speed in a patient with multiple sclerosis, wherein said
composition is administered twice daily in a dose of 10 milligrams of 4-aminopyridine, (Direct
infringement of French Supplementary Protection Certificate No. 13C0033 based on claims 1 and
5 of the Patent)

in particular, if said composition is for administration every 12 hours. (Direct infringement of
French Supplementary Protection Certificate No. 13C0033 based on claim 3 and 7 of the Patent)

B) In the event of failure to comply with the order under item A within 48 hours from service of
the order, the Respondent shall make a (if applicable periodic) penalty payment to the Court of
up to 100,000 euros for each day of failure to comply.

C) The Respondent shall be ordered to deliver up to a bailiff appointed by the Applicant, at its
own expense, any pharmaceutical composition reproducing French Supplementary Protection
Certificate No. 13C0033, in stock and/or otherwise held, owned, or in the direct or indirect
possession of the Respondent in France, in order to prevent their entry into or movement within
the channels of commerce.

D) In the event of failure to comply with the order under item B within 1 week from the date of
service of the order, the Respondent shall make a (if applicable periodic) penalty payment to the
Court of up to 50,000 euros for each day of failure to comply.

E) The Respondent is ordered to provisionally reimburse the Applicants for costs in the amount
of 56,000 euros.

F) The Respondent is ordered to pay the costs of the proceedings.

G) The orders are effective and enforceable immediately.

In addition, the Applicants request that:

H) Any claims, requests and arguments from VIATRIS be rejected.

16. Inits last submission (Rejoinder dated 3 November 2025), VIATRIS requests the Court to:

Primarily,

- Hold that the French Supplementary Protection Certificate No. 13C0033 is more likely than not
invalid,

- Hold that the provisional measures requested are disproportionate,
- Consequently, dismiss the application and all of the claims, requests and conclusions of MERZ.
In the alternative,

- Dismiss the request of MERZ for VIATRIS to be enjoined in the territory of France, until 25 July
2026 included, from making, offering, placing on the market or using, or importing or storing for
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those purposes, the generic products "FAMPRIDINE VIATRIS LP 10 mg, comprimé a libeération
prolongée" and any pharmaceutical composition falling within the scope of French
Supplementary Protection Certificate No. 13C0033, including any sustained release 4-
aminopyridine composition for use in a method of increasing walking speed in a patient with
multiple sclerosis, wherein said composition is administered twice daily in a dose of 10 milligrams
of 4-aminopyridine, in particular, if said composition is for administration every 12 hours,

- Dismiss the request MERZ for VIATRIS to be ordered to make a penalty payment (if applicable
periodic) to the Court of up to 100,000 euros for each day of failure to comply in the event of
failure to comply with the previous request within 48 hours from the date of service of the order.

- Dismiss the requests of MERZ for VIATRIS to be ordered to deliver up to a bailiff appointed by
the Applicants, any pharmaceutical composition reproducing French Supplementary Protection
Certificate No. 13C0033, in stock and/or otherwise held, owned, or in the direct or indirect
possession of the Respondent in France, in order to prevent their entry into or movement within
the channels of commerce at its own expense.

- Dismiss the request MERZ for VIATRIS to be ordered to make a (if applicable periodic) penalty
payment to the Court of up to 50,000 euros for each day of failure to comply with the previous
request 1 week from the date of service of the order.

- Allow the continuation of the making, offering, placing on the market or using, or importing or
storing for those purposes, the generic products "FAMPRIDINE VIATRIS LP 10 mg, comprimé a
libération prolongée" and any pharmaceutical composition falling within the scope of French
Supplementary Protection Certificate No. 13C0033, including any sustained release 4-
aminopyridine composition for use in a method of increasing walking speed in a patient with
multiple sclerosis, wherein said composition is administered twice daily in a dose of 10 milligrams
of 4- aminopyridine, in particular, if said composition is for administration every 12 hours, in the
territory of France, up until 25 July 2026 included.

- Order VIATRIS to lodge a guarantee to MERZ of such amount as the Court shall deem
appropriate, but which shall not be higher than 260.000 euros,

In the further alternative,

- Reduce the sums of the penalty payments requested to such reasonable amount as the Court
shall deem appropriate, but which shall not be higher than 260.000 euros,

- Set the starting points of penalty payments at a reasonable time as the Court shall deem
appropriate, but should be no less than three weeks following the service of the order,

- Order MERZ to provide VIATRIS with a sum of the Court’s discretion, but which shall not be less
than 260.000 euros for security for enforcement to VIATRIS SANTE by deposit or bank guarantee,

In any event,

- Dismiss the request of MERZ to order VIATRIS to pay the sum of 56,000 euros as interim award
of costs;



- Order MERZ entities jointly and severally to pay EUR 56,000 as reimbursement of costs of the
proceedings.

PRESENTATION OF THE TITLES: the basic Patent and the SPC in suit

17. The Patent titled "Methods of using sustained release aminopyride compositions”, was
filed as a divisional application with the European Patent Office on 29 March 2011, claiming the
filing date of its parent application WO2005US12427 dated 11 April 2005, as well as US priorities
dated 9 April 2004 and 8 April 2005. Mention of the grant of the patent at issue was published
on 6 March 2013. (Exhibit MERZ n°205). The Patent expired on 11 April 2025.

18. EP 536 was subject to proceedings before the EPO: the Board of Appeal set aside the Op-
position Division decision, which had revoked the patent for lack of novelty, and ordered the
Opposition Division to maintain the patent in amended form in a decision of 4 September 2019.
(Exhibit MERZ n° 300, EPO T 0799/16 decision).

19. The German Federal Patent Court invalidated on 4 March 2024 the German part of EP’536
for lack of inventive step. (Exhibit MERZ n° 301, and translation in EN. Exhibit n° 302)

20. EP 536 relates generally to a dosage regimen for a sustained release 4-aminopyridine com-
position for use in a method of increasing walking speed in a patient with multiple sclerosis.

21. EP 536 comprises 7 claims, notably Claim 1, an independent purpose-related product (Ar-
ticle 54(5) EPC) claim, and Claim 5, an independent purpose-related process (Swiss-type) claim.

22. Claim 1 of the patent, as maintained by the EPO Board of Appeal, reads as follows (the
“feature breakdown” presentation by the Applicants is not contested by the Respondent and
adopted by the Court):

Feature 1.1: A sustained release 4-aminopyridine composition
Feature 1.2: for use in a method of increasing walking speed in a patient with multiple sclerosis,

Feature 1.3: wherein said composition is administered twice daily in a dose of 10 milligrams of 4-
aminopyridine.

Claim 5 is in Swiss-type claim format, and reads as follows:
Feature 5.1: Use of 4-aminopyridine

Feature 5.2: in the manufacture of a sustained release composition for increasing walking speed
in a patient with multiple sclerosis,

Feature 5.3: wherein said composition is administered twice daily in a dose of 10 milligrams of 4-
aminopyridine.

23. The validity of the basic patent, EP 536 is contested by VIATRIS, arguing its lack of inventive
step.



24. MERZ claims that the EP 536, in its amended version upheld by the EPO BoA, is inventive
and valid.

The SPCin suit:

25. The French SPC 033, filed on 24 June 2013, was granted on 20 November 2015, and it will
expire on 25 July 2026.

26. SPC 033 concerns the marketing authorisation for the product FAMPYRA
(EU/1/11/699/001 granted on 20 July 2011 and notified on 25 July 2011).

27. FAMPYRA covers “Fampridine or a derivative thereof” (as active ingredient).

28. The product FAMPYRA is indicated for the improvement of walking speed in adult patients
with multiple sclerosis.

29. ltis not contested by the parties that VIATRIS Fampridine is a generic of the reference me-
dicinal product FAMPYRA covered by SPC 033.

30. VIATRIS contests the validity of the SPC at hand, asserting that this SPC is void due to prior
marketing of PYMADIN in Bulgaria and Poland.

31. MERZ responds that Bulgarian and Polish sales at the time of the registration of SPC 033
were illegal.

APPLICANT’s ENTITLEMENT

32. MERZ explains that following bankruptcy proceedings initiated on 1 April 2024 by Acorda
Therapeutics, Inc. (the initial patent owner), Merz Pharmaceuticals LLC acquired on 10 July 2024
by way of an assignment agreement the rights (Exhibit MERZ n° 212) to the reference medicinal
product FAMPYRA (fampridine).

33. Acorda Therapeutics, Inc. ceased to exist as an operational entity as of the effective date
of its court-approved liquidation plan, namely as of 23 August 2024.

34. Since 2 January 2025, Merz has assumed all management, distribution and marketing re-
sponsibilities for the FAMPYRA product in 45 countries, including France.

35. MERZ mentions also that on 28 March 2025, the assignment of the French designation of
EP 536 and of SPC 033 from Acorda Therapeutics, Inc. to Merz Pharmaceuticals LLC was published
in the French Official Intellectual Property Bulletin. (Exhibits MERZ n°200 and 201)

36. MERZ's entitlement regarding EP 536 and SPC 033 at the time of filing the present applica-
tion is not contested by VIATRIS.



THE REQUIREMENT of “any unreasonable delay in seeking provisional measures” under R.211.4
RoP

Legal framework:

37. Rule 211 — Order on the Application for provisional measures foresees in its point 4: “The
Court shall have regard to any unreasonable delay in seeking provisional measures. “

38. UPC CoA ORD_44387/2024, Mammut Sports v Ortovox, Order of 25 September 2024,
Headnotes 5, states that: “The delay within the meaning of R. 211.4 RoP shall be calculated from
the day on which the applicant became aware, or should have become aware, of the infringe-
ment that would enable him, in accordance with R. 206.2 RoP, to file an application for provi-
sional measures with a reasonable prospect of success. Thus, the decisive point in time is when
the applicant has, or should have had, after exercising due diligence, the necessary facts and
evidence within the meaning of R. 206.2(d) RoP.” (English translation of the Order in the German
language)

39. UPCCoA, 446/2025, Order of 13 August 2025, Boehringer v Zentiva indicates:

- inits HEADNOTES 1 to 3 regarding the assessment of an imminent infringement in the context
of marketing a generic medicine, that:
“In the context of marketing of generic medicines, the mere application for a marketing
authorisation by a generics company does not amount to an imminent infringement, nor does
the grant of such an authorisation create one.

- Completion of the national procedures for health technology assessment, pricing and reim-
bursement for a generic medicine can amount to an imminent infringement. The assessment
must be made with due regard to the national regulatory and legislative context and consid-
ering the circumstances of the case. “

- And regarding the requirement of R. 211.4 RoP, the UPC Court of Appeal states in § 87 that:
“The delay within the meaning of R. 211.4 RoP shall be calculated from the day on which the
applicant became aware, or should have become aware, of the infringement that would en-
able him, in accordance with R. 206.2 RoP, to file an Application for provisional measures with
a reasonable prospect of success. Thus, the decisive point in time is when the applicant has,
or should have had, after exercising due diligence, the necessary facts and evidence within
the meaning of R. 206.2(d) RoP. (CoA, order of 25 September 2024, UPC_CoA_182/2024,
APL_21143/2024, Mammut vs Ortovox). “

Parties’ arguments:

40. According to MERZ, the starting date to be considered is the letter dated 2 July 2025 re-
ceived from VIATRIS informing that they have just started marketing FAMPRIDINE VIATRIS in
France (Exhibits MERZ 125 and 126). MERZ argues that the launch in France without clearing the
way by a revocation action of the patent on which the SPCis based was a surprise for them. (§43-
77 of the Application). MERZ notes in its application (§18) that VIATRIS obtained a marketing
authorisation for FAMPRIDE VIATRIS in France on 10 November 2021 and was granted a price
and a reimbursement rate in November 2024 (Exhibits MERZ n° 118 and 120).




41. MERZ adds that undue delay must be assessed by reference to the knowledge of the actual
infringement, not its imminence. A restrictive interpretation, encouraging the patent holder to
file an application when infringement is imminent, would be contrary to Article 47 of the Charter
of Fundamental Rights of the EU and Article 6 of the European Convention on Human Rights, as
it would deprive the applicant of effective access to a court. Factual circumstances did not allow
the applicant to consider that its application for interim measures, based on imminent infringe-
ment, had any chance of success in the absence of a real and concrete risk of infringement.

42. According to VIATRIS, the starting point to be considered is 22 November 2024, the date
on which FAMPRIDINE VIATRIS’ price was published (§61-75 of the Objection):

At this date, MERZ should have been aware of the imminent infringement and thus able to apply
for provisional remedies. VIATRIS argues that they were contacted by the CEPS (French Economic
Committee of Health Products) in the course of their application for pricing and reimbursement
of FAMPRIDINE VIATRIS and were informed of MERZ's intellectual property rights (Communica-
tion between the CEPS and VIATRIS and that VIATRIS replied that they will not infringe MERZ’s
intellectual property rights (Communication between the CEPS and VIATRIS - Exhibit n°135, page
1).

43. Inits letter dated 2 July 2025 to MERZ, VIATRIS stated that it had already begun selling its
product in France (Letter from Viatris to Merz dated 2 July 2025 - Exhibit n°146, page 1). They
argue that MERZ was aware that the contested product was marketed in France on 10 June 2025
(Extrait de la Base de Données Publiques des Médicaments Fampridine Viatris 10 mg 3- Exhibit
n°82, pages 1 and 2).

44. VIATRIS adds that imminent infringement and ongoing infringement are distinct situations
and cannot constitute two separate starting points for assessing the patentee's time limit for
bringing a Pl application. This is a matter of legal certainty for the defendant and for third parties,
who may be required to recall all products and find themselves in difficulty if the infringed prod-
ucts have been distributed on the market for a long time.

Grounds for the order:

45. The rules of procedure of the UPC require that applicants seeking provisional measures
justify that they have been sufficiently diligent to have access to an expedited procedure before
this Court. Such expedited procedure implies on the one hand that the defendants defend them-
selves within a stringent timeframe according to the schedule drawn up by the judge-rapporteur,
setting strict deadlines for the exchange of submissions (R. 209.1 RoP) and, on the other hand,
that the Court deal with the case as a matter of urgency, in priority over the substantive cases
brought before it. As the Hague UPC LD has already explained in a recent decision: “R. 211.4 RoP
thus ensures that an applicant whose conduct already indicates that it is not in a hurry, cannot
expect assistance in the form of an order for provisional measures. In other words, given that the
main proceedings at the UPC are (to be) concluded within a little over one year, a patent holder
who acts with unreasonable delay, shall not be allowed to jump the queue.” (UPC_CFI_374/2024,
29 August 2025, Cilag v Rivolution, §38). Once the applicant is in possession of all the knowledge
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and documents that are reasonably likely to lead to a successful prosecution of the case, it must
normally file an application for provisional measures without delay (LD Munich 21 May 2024,
UPC_CFI_443/2023 and 27 August 2024, UPC_CFI_201/2024).

46. The UPC has previously had to interpret what may be considered to be a lack of diligence
by an applicant seeking a PI. Thus, on two occasions the UPC Court of Appeal stated that to de-
termine the starting point of the reasonable time limit for taking action, the Court should con-
sider the following question: ‘When did the applicant become aware, or should have become
aware, of the infringement that would enable him, in accordance with R. 206.2 RoP, to file an
Application for provisional measures with a reasonable prospect of success?’

This question requires that the case in concreto be examined.
47. The case in dispute has two distinctive features:
- the product alleged to be infringing is a generic version of a product protected by an SPC,

- the rights to the title on which the application is based were repurchased by the Defendant
during the same period when the administrative procedure for authorising the generic product
to be placed on the French market was ongoing.

48. This prompts the following question: In the context of a generic product, at what point
was or should the person who purchased the rights have been informed of an event that could
justify an application for interim measures?

49. The Applicants argue that the UPC texts provide for two possible starting points regarding
the reasonable time limit for taking Pl action, which are successive points in time: a first starting
point would be that of becoming aware of imminent infringement, and a second starting point
would be the act of infringement itself.

50. The court does not follow this line of reasoning, given that Article 62.1 UPCA and Rule 211.2
RoP mention the following condition: ‘the right is infringed or such infringement is imminent’,
and do not make a distinction between two separate and consecutive situations that would cre-
ate two phases likely to trigger the urgency criterion. Rather, the aforementioned Article and
Rule provide for two alternative situations that allow for a preliminary injunction (PI) claim to be
brought before the UPC. Accordingly, establishing the existence of either situation allows for a Pl
action to be taken with a reasonable chance of success.

51. The criterion of imminent risk of infringement is particularly relevant in the context of a
generic product being placed on the market. Indeed, the applicant need not wait for the product
to be placed on the market in order to analyse it and gather sufficient evidence to demonstrate
that such product infringes, at least prima facie, the claims of their title (patent or SPC). Such a
product automatically falls within the scope of protection once it is classified as a generic version
of the product protected by said title and declared as such.
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52. In the present case, it is necessary to determine the event in the French administrative
procedure allowing the generic manufacturer to place its product on the market. The parties
agree that this event is the obtaining of the price and reimbursement rate.

53. Avreview of the chronology of events demonstrates that:

- On 19 November 2021, VIATRIS obtained an authorisation to market the generic version of
Fampridine Viatris in France (Exhibit VIATRIS n° 82) for its product Fampridine Viatris, which is
undisputedly the generic version of the product FAMPYRA protected by the French SPC in
question, which is in force until 25 July 2026.

- On 19 September 2024, Fampridine Viatris was published as a generic speciality in the Group's
generic directory (Exhibit MERZ n°® 117).

- On 22 November 2024, further to its inclusion on the official lists of reimbursable and approved
pharmaceutical products (Exhibit MERZ n°118), the product was assigned a price and a
reimbursement rate (Exhibit MERZ n° 120).

54. The administrative procedure required for Fampridine Viatris to be authorised for market-
ing in France was therefore finalised on 22 November 2024.

55. The documents in the file also show that, in accordance with the French administrative
procedure for the marketing of a medicinal product protected by an SPC, the Health Products
Economic Committee (CEPS or the Committee), i.e. the interministerial body that sets the prices
of medicines and medical devices for individual use covered by compulsory health insurance (see
Viatris Exhibit 148), had informed VIATRIS that the generic product for which a marketing author-
isation had been requested was protected by a patent. VIATRIS responded (by email) on 3 Octo-
ber 2024 that Fampridine Viatris would be marketed on the French market within six months, as
follows: (Exhibit VIATRIS n°135)
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58, has therefore been demonstrated that VIATRIS had informed the Cormmittes of its inten
tion to market the generic drug within six months, i.e by April 2025 at the |atest, that is to say,
before the expiry of the SPCon 25 July 2026.

57. The Committee is required to Infarm the rights holder of the generic manufacturer's re-
sponse indicating its intention to market its product (Art. 3 of the LEEMS CEPS agreement - 523
Objection, PJS and P 5his VIATRIS), 35 can be seen from the extract from the agreement:
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58 It was clarified at the oral hearing, in response to a question from the panel, that BIOGEN
wias responsible for marketing FAMPYRA on the French market at that time. Moreover, MERZ
does not dispute that BIOGEN was necessarily informed of this response by the Committes,

59. It seems clear to the Court that BIOGEN Informed the patent holder for which it held the
rights that an infringement was imminant on the French market, further to the letter sent on 3
October 2024 by VIATRIS ta the Committes.

&. [Inany event, uponacquiring the basic patent and the SPC in quastion, it should have carried
out an audit (due diligence] of the rights it intended to acquire, Furthermore, MERT was awarne
that BIDGEN was responsible for marketing FAMPYRA in France. This acquisition was Important
for MERZ, as evidenced by the anncuncement made by the MERZ group on its website on 10 July
2024 - Exfibit MERZ n" &, as follows:

A0 B s rena
: Ex. No. &
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61. This date of acquisition by the MERZ group in 2024 is also set out in the warning letter sent
o VIATRIS on 18 June 2025; (Exhibit MERE 0™ 125)

mw recaplioniviairis.com

Coapy by courier

¥ our ref

Our ref GOT2600PT
Dala 18 June 2025
[haar Sirs,

GENERIC FAMPRIDINE —~ \TATRIS

We act for Merz Pharmaceuticals, LLG ("Merz Phamaceuticals”), Maez Therapeutics GmbH and
mssociated affilistes which together form part of the Merz group of companies (togather, ‘Marz"). In
2024, Marz aoquired, inter alia, the product Fampyra (fampridine) and assoclated assets from
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62. MERZ claims that it did not recover the direct exploitation of FAMPYRA from the licensee
BIOGEN until 2 January 2025.

63. This information was announced on its website as follows: (Exhibit MERZ n° 100)

Merz Thera peutics
Launches FAMPYRA® in
Canada, EMEA, LATAM
and APAC

64. At the latest on the date of recovery of the direct exploitation rights, MERZ necessarily
reviewed with its licensee BIOGEN the status of the exploitation of the product FAMPYRA, for
which the generic manufacturer VIATRIS had already obtained authorisation to enter the French
market with a fixed price and reimbursement rate and had indicated its intention to enter the
French market by spring 2025 at the latest.

65. Since at least the recovery of direct exploitation rights on 2 January 2025, MERZ was or
should have been aware of the imminent infringement of the SPC it holds.

66. However, MERZ did not send a warning letter to VIATRIS until 18 June 2025, five months
after it regained direct exploitation rights from its licensee BIOGEN. This warning letter was
drafted in these terms: (Exhibit MERZ n°125)
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67. The Court notes that the Applicants did not take provisional measures before the present

UPC division until 31 July 2025, i.e. six months after it became or should have become aware of

the imminent launch of the generic product on the French market, as announced by VIATRIS for

spring 2025.

68. And yet MERZ should have been particularly vigilant in view of the imminent risk of in-

fringement on French territory, since the validity of its title was weakened by the revocation in
Germany of the national part of the patent in question for lack of inventive step by the German
Federal Court in March 2024, as is clear from VIATRIS’ official response to MERZ (Exhibit VIATRIS

n°146):
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69. In this context, the fact that the first act of infringement on the French market did in fact
pccur on 10 June 2025 [date of publication of the French market launch - Exhibit MERZ n® 6)
cannot be considered as a new starting point that creates urgency and justifies a diligent filing of
the application for provisional measures by MERZ, Thus, toquate the terms of The Hague L0, this
fact "was already (1o be) expected and does not revive urgency”. [UPC_CFI_374/2024, 29 August
2025, Cilag v Rivolution)

£ by JIE

0. The Court further notes that MERZ, in defanding itself against a lack of dilipence, cannot
legitimately argue that being denled access to an application for provisional measures due to
insutficient diligence constitutes a breach of the principle of acoess to justice under the Charter
of Human Rights. Indeed, it has been demonstrated above that MERZ had the opportunity to act
more promptly in interim measures. Furthermaore, MERZ is not deprived of all Aights since it has
access to an Infringement action on the merits before the UPC (with a targeted period of 12
months for processing the case].

71, Moregyer, MERZ cannot rightly argue that the Coa's decision of 13 August 2025 craated 2
new legal situation that cannot be invoked in the present dispute in the name of legal certainty,
as this change in the UPC case law would set new conditions for the characterisation of imminant
infrmgement in the contest of a generic product. Indeed, this decision of the Court of Appeal was
merely an interpretation of exlsting rules, {Art. 62,1 UPCA and R. 211.2 RoF). In addition, when
questioned by the panel at the oral hearing, MERZ's representatives admitted that the
Boehringer v Zentiva decision merely assessed the facts of the case in accordance with Portu-
guese administrative procedure and did not create a new legal situatlon for applicants for provi-
sional measures before the UPC.

72, In view of these elements, MERZ fails to demonsirate that it was seeking provisional
measures against VIATRIS within the reasonable delay provided for by Rule 211.4 Rof, Conse-
quenthy, MERZ's request for prowvisional measures against VIATRIS shall be rejected, as well as all
of its other subsequent requests.

T3, As MERZ's claims hawe been rejected, it is not necessary to examine VIATRIS's subsidiary
claims, in particular the claim for a guarantee.
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COST5

74.  The application far provisional measures is rejected. The consequence of this for the costs
is that MERZ shall be ordered to pay the legal costs of the proceedings Incurred by VIATRIS,
R.211.1(d) RoP provides the opportunity to give an interim award of costs in these procesdings.
In this case, both parties asked for reimbursement of the costs for the amount of 56.000 eurcs
to be awarded to the winning party. The Court considers this amount as reasonable and propor-
tionate in the present case. MERZ will be ordered to pay to VIATRIS this amount as an “interim’
award of costs.

ORDER
1. The Application for provisional measures is rejected.

2. The Court orders the Applicants to pay to the Defendant interim costs of the proceedings
for 56.000 euros.

An appeal to this order may be brought in accordance with Art. 73 {2) (a) UPCA and R. 220.1 (c)
and 224.1ib] RoP within 15 calendar days of the notification of the order to the Applicants.

Issued in Paris, on 21 November 2025.

Camille Ligniéres, Presiding judge & Judge-rapporteur

Date -
Caninadly Ligeasirad JOT5,11.21
) 56: 44 +01'00¢

Carine Gillet, Legally qualified judge
20251120

Conane Clled 16:90:47
+01'00°

Samuel Granata, Legally guslified judze

Digitally signad by
Ehﬂm UEI Hﬂccu Sarmuel Roces M Granatas

Dabe: 2025.11.20
M Granata | 557:55 +OT 0

Rainer Friedrich, Technically qualified judge

; _ [hgital
Rainer ME FEIN untersc hrieben von
Rairmer Martin
HE”TIEFIFI Hermann Friedrich
Friedrich Datum; 2025.11.20

2121458 +07'00°
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Charlotte Ferhat, clerk

CHARLOTTE Signature numérique

de CHARLOTTE
CAMILLE CAMILLE CLAIRE
CLAIRE FERHAT
Date : 2025.11.21
FERHAT 10:03:48 +01'00"

ORDER DETAILS

UPC number: UPC_CFI_697/2025
Application Type: Application for provisional measures (RoP206)
Date of issue: 21/11/2025
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