
Further, the judge rejected Mr Qureshi’s account that
the videos contained disclaimers. In the evidence
provided by him, and in the video that remained available
on another YouTube channel, no disclaimers were visible.
Williams J noted that, while a failure to verify a

statement and/or to obtain pre-publication comment is
not always fatal to a public-interest defence, those are
very relevant factors in circumstances where the
published material makes allegations of criminal conduct
by prominent public figures. Further, the publication was
by someone who presented himself as a responsible
journalist, who was expected to conform to the
standards of responsible journalism.
The judge also bore in mind the tone of the videos

and concluded that it was not a neutral and balanced
news report. She also found that Mr Qureshi failed to
show that he reasonably believed that publishing the
statements was in the public interest, and so the
claimants established a claim in libel.

Relief

In assessing damages, Williams J took into account: (a)
the absence of an apology or retraction; (b) the
defendant’s failure to carry out any proper investigation
or to approach the claimants for comment; (c) his
unexplained failure to respond to letters before claim;
and (d) the abandonment of defences of truth and honest
opinion at the start of the trial. Those were aggravating
factors, and the judge awarded damages of £130,000 to
each claimant.
The judge concluded that injunctive relief was

appropriate given the serious, unfounded and harmful
allegations, for which the defendant had not apologised.
To prevent further harm, the judge considered it
necessary and proportionate to grant a final injunction
to restrain the defendant from publishing, or causing or
permitting the publication, of the words complained of
or similar words.
The judge also ordered the defendant to publish a

summary of her judgment.

Comment

Despite evidential issues, the claimants were vindicated
in what appears to have been a malicious attempt at
character assassination. The judge found that Mr Qureshi
did not make any reasonable efforts to verify the
allegations before publishing them to a large audience,
falling short of the standards of responsible journalism
expected of him.
In her damning judgment, the judge set out a usefully

detailed overview of the current state of libel law, in a
case in which the facts overwhelmingly favoured the
claimants, as reflected in the sizeable awards of damages.
The judgment also provides a useful analysis and
application of the principles of a defence on a matter of
public interest. Notable too is the judge’s willingness to

make a finding of serious harm in circumstances where
the claimants’ evidence on the extent of harm suffered
was not fully accepted.

I Love Does Not
Constitute a Valid Trade
Mark in Relation to
Clothing

Sarah Husslein
SENIOR ASSOCIATE, BRISTOWS

Absolute grounds for refusal; Clothing;
Distinctiveness; EU law; EU trade marks; Position marks

The European Union (EU) General Court has issued
three decisions on appeal from European Union
Intellectual Property Office (EUIPO) brought by the
German company sprd.net AG concerning its three
European Union Trade Mark (EUTM) applications for
position marks featuring the “I LOVE” sign, featuring a
heart shape instead of the term “love”, in relation to
clothing.1 The General Court confirmed the Board of
Appeal’s assessment of the three applications seized the
opportunity to reiterate established principles on the
distinctive character assessment of position marks.

Background

The German company sprd.net filed three EUTM
applications as position marks shown below, covering
“clothing, in particular t-shirts, sweat-shirts and pull-over” in
class 25.

1 Sprd.net AG v EUIPO (T-304/24) EU:T:2025:695; (T-305/24) EU:T:225:696 and (T-306/24) EU:T:2025:697 (9 July 2025).
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According to the description provided by sprd.net,
the applications comprised “a sign consisting of the capital
letter ‘I’ followed by a red heart, placed on an item of clothing
on the left side of the chest, on an inside label of an item of
clothing or on the exterior of an item of clothing, on the back
of the neck. The dotted lines represent the outline of an
example of clothing and illustrate the position of the respective
trade mark. They do not form part of the marks applied for”.
The EUIPO examiner rejected the applications,

considering that the marks applied for lacked distinctive
character. Upholding those decisions, EUIPO’s First
Board of Appeal considered, in particular, that the
characterisation of the applications as “position marks”
could not establish their distinctive character. Such banal
signs, which would be understood immediately and
without further consideration as the expression “I love”,

would not be perceived as an indication of origin. Their
position on the goods at issues did not confer any
distinctive character.
Sprd.net escalated the matter to the General Court,

seeking the annulment of the Board’s decisions arguing
notably that the Board of Appeal was wrong to consider
that the applications were devoid of distinctive character
and failed to take into account the habits of the relevant
sector.

Decision

The General Court dismissed those actions, confirming
the Board’s rejection decisions. According to the General
Court, EUIPO did not err in concluding that the specific
location of a figurative sign on an item of clothing was
not such as to confer on this sign, which was in itself
devoid of distinctive character, such character with
regard to the goods at issue.

The figurative sign “I LOVE (heart-shape)” is not
distinctive in relation to clothing

Sprd.net referred to an order dated 12 February 2021
(the Order),2 in which the General Court held that the
figurative sign set out below was devoid of distinctive
character since the corresponding word mark “I love”
would be perceived by the relevant public as a laudatory
promotional message.

Sprd.net disputed this and the identical conclusion
reached by the Board of Appeal in these appeals. It
argued that the capital letter “I” was the dominant
element of that figurative sign and had distinctive
character. The sign was not limited to the representation
of a simple geometric shape but is the result of a design
with a fanciful character, which is proven by popularity.
Dismissing that argument the General Court reiterated

that the figurative element itself, and not only the word
element to which it corresponds, would be immediately
and solely perceived by the relevant public as a laudatory
promotional message expressing a preference or affection
for the goods at issue, which did not trigger any effort
of interpretation or process of reflection on the part of
the relevant public. Consequently, it was devoid of
distinctive character.
The General Court also confirmed that a sign already

commonly used on the market in countless formulas and
combinations does not allow the product for which
registration is sought to be identified as originating from
a particular undertaking and therefore to be distinguished
from those of others. Accordingly, the General Court
endorsed the Board’s finding that the applications did
not contain, beyond their obvious promotional meaning,
any distinctive element which could enable the relevant
public to memorise them easily and immediately as signs

2 Sprd.net v EUIPO (T-19/20) EU:T:2021:89.

Comments 307

(2025) 36 Ent. L.R., Issue 8 © 2025 Thomson Reuters and Contributors



intended to distinguish the commercial origin of the
goods at issue. The signs are devoid of any originality or
particular salience, due to their already widespread use
on the market.

A position mark will not confer distinctive character
to a sign devoid of distinctiveness

Sprd.net further argued that as the present matters
concerned applications for position marks, it was not
possible to transpose the considerations contained in
the Order to these specific matters. The I LOVE sign
was placed in a specific position and was therefore not
limited to a decorative element. The particular features
of a position mark should be taken into account as the
purpose of position mark applications is to limit
protection to the specific way in which the figurative
elements, colours or other elements are placed or affixed
to the goods. As a result, the scope of protection of a
position mark would be more limited than that of a word
or figurative mark and it would be necessary to take into
account the concrete positioning of a position mark when
assessing its distinctive character. In other words,
according to sprd.net, the registration of a precise
positioning of the I LOVE sign on an item of clothing,
requested as position mark, was sufficient to confer on
these applications a distinctive character
The General Court confirmed that the Board of

Appeal rightly found that a figurative sign devoid of
distinctive character does not automatically acquire it
solely because its registration was applied for as a
position mark. In this regard, the court reiterated that
the scope of protection of a position mark is in principle
narrower than that of a word or figurative mark.
Logically, it is therefore necessary to take into account
the specific positioning of a position mark when assessing
its distinctive character, as well as the marking habits
specific to the sector of the goods covered by the
position mark in question.
The General Court considered that the approach

followed by the Board was fully in line with this logic. It
reiterated that the classification of a position mark is
irrelevant in the assessment of its distinctive character.
Therefore, the criteria for assessing the distinctive
character is no different from those applicable to other
categories of marks. However, in applying those criteria,
the perception of the average consumer is not necessarily
the same depending on the mark as that consumer was
not in the habit of presuming the origin of goods based
on their shape or that of their packaging, in the absence
of any graphic or textual element. It could therefore
prove more difficult to establish the distinctive character
of a three-dimensional mark than that of a word or
figurative mark. In those circumstances, only a mark
which significantly deviates from the norm or customs
of the sector and, as a result, is capable of fulfilling its
essential function of indicating origin is not devoid of
distinctive character. This case law, developed in relation

to three-dimensional marks consisting of the appearance
of the product itself, also applies where the mark applied
for is a position mark.
The I LOVE sign was not inherently distinctive and

the General Court agreed with the Board of Appeal that
such a banal sign would not be perceived as an indication
of origin even if it were affixed in a place where a trade
mark is often, but not exclusively, affixed by the
manufacturers of the goods concerned, such as, for
example, on the outside of a garment. It was a
well-known fact that not only signs with a distinctive
character were affixed to the outside of a garment, but
also a wide variety of advertising signs or slogans without
any distinctive character.
Therefore, contrary to what sprd.net suggested, in

reaching its decisions the Board of Appeal took into
account both the specific positioning of the applications
and the marking habits specific to the sector of the
products in question.

The crucial importance of marking practices in the
clothing sector in assessing the distinctive character
of position marks

Sprd.net argued that a sign affixed in a specific location
where, in the sector concerned, it is customary to affix
signs indicating the origin of the goods in question, always
has distinctive character. According to sprd.net, it was
common to affix marks in small format and on the
outside on outerwear.
However, the General Court noted that the examples

submitted by sprd.net related exclusively to intrinsically
distinctive marks, so that they were not capable of
proving its claim that, in essence, the positioning claimed
would be such as to systematically justify the distinctive
character of any sign so positioned.
The General Court also considered that the Board of

Appeal rightly pointed out that there is no general rule
according to which a sign may be registered, in the
clothing and related goods sectors, if it can be affixed to
a label inside the goods. The mere affixing of a sign to a
product, a label or a means of presentation does not
automatically result in the relevant public perceiving that
sign as an indication of the commercial origin of that
product and no longer as a promotional message. To
accept the contrary would necessarily amount to allowing
any applicant for an EU trade mark to circumvent the
absolute ground for refusal related to the distinctive
character by simply invoking, for the application, a
method of affixing that is significant in the sector
concerned.
Consequently, the positioning of the figurative sign I

LOVE on an item of clothing was not capable of
conferring on that sign, which as such lacked any
distinctive character, a distinctive character in relation
to the goods in question.
Accordingly, the General Court confirmed the Board

of Appeal’s finding that the applications are devoid of
distinctive character and rejected the appeal.
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Comment

Position marks—which are trade marks defined by a sign
not only as is but also by its placement on the product
for which protection is sought—have gained attention
among branding strategies seeking non-traditional
avenues to secure trade mark protection in the EU.
This decision reaffirms enduring EU principles: widely

used symbols or expressions—regardless of their
stylisation or placement on a product—cannot be
exclusively claimed through trade mark registration by
an undertaking, unless they distinctly indicate the origin
of said product. The distinctive character of a sign is
non-negotiable when it comes to registering a trade
mark, and the positioning of this sign on a product cannot
compensate for the lack thereof. As fashion trends
increasingly use common expressions, this decision
merely cements the necessity for distinctiveness as the
cornerstone of trade mark protection.

Poisonous Dispute Over
Copyright in Artwork
Between FormerVenom
Bandmates

Dionne Clark
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TRAINEE SOLICITOR, SIMKINS LLP
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In a merchandise dispute between former members of
the rock band Venom, the Intellectual Property
Enterprise Court found that two artworks were
sufficiently original to qualify for copyright protection,
alongside four others whose originality was not in
dispute.1

Recorder Amanda Michaels assessed the limited
evidence available, finding that the claimant band member
owned four of the works, and that the defendant band
member owned one of them, while the ownership of a
sixth work could not be determined. The judge ruled
that both sides’ respective copyrights had been infringed
by unauthorised use on merchandise, but not flagrantly,
and remedies were to be assessed at a later hearing.

Background

The claimant, Conrad Lant, previously played rhythm
guitar under the stage name “Cronos” for Venom. He
claimed to be the author and owner of six artistic works,
which were created between around 1978 and the
mid-1980s and were later licensed as part of merchandise
deals. The works (which are shown below in this article)
were defined in the judgment as: the Venom Logo 1; the
Venom Logo 2; the Goat Head Lucifer; the Sigil of
Baphomet; the Legions Logo; and At War with Satan.
The second defendant was Anthony Bray, the former

drummer of Venom, who counterclaimed over the
licensing of the artworks in which he claimed authorship
and two photographs that were used on album covers.
Mr Bray provided testimony that recalled the
foundational years of the band’s history.
A dispute arose because Mr Bray licensed the first

defendant, Plastic Head Music Distribution Ltd, to sell
merchandise bearing the works, whereas Mr Lant granted
a similar licence of the same works to a third party,
Razmataz.com Ltd.
Neither side pleaded that the band members’

relationship amounted to a partnership at will or
suggested that any copyright in issue before the court
would have been an asset of any such partnership. Nor
did either side plead joint authorship or joint ownership.

Witness evidence

A key feature of the case was Recorder Amanda
Michaels’ attempt to evaluate the witness evidence, which
recalled events as far back as the late 1970s, long before
Venom began to achieve acclaim for their influence on
the black-metal and thrash-metal genres.
The judge provided a useful summary of the issues

affecting the evaluation of evidence in circumstances
where there is little contemporaneous documentation
and the witnesses are attempting to recall events in the
distant past, citing Gestmin v Credit Suisse, in which Leggatt
J (as he then was) stated that the value of oral testimony
is “to subject the documentary record to critical scrutiny
and to gauge the personality, motivations and working
practices of a witness”.2

In this instance, the judge focussed specifically on the
fallibility and subjectivity of memory, given that this was
a case where strong allegiances and feelings would be
likely to colour the subject’s recollections of key events.
Accordingly, the judge noted that “the process of civil
litigation itself subjects the memories of witnesses to
powerful biases”, particularly where witnesses have ties
of loyalty, but can also develop as a party prepares a
witness statement and provides evidence for one side
in the dispute.
In assessing the witness evidence, the judge referred

further to the judgment of Lewison J (as he then was) in
Painter v Hutchison, setting out a non-exhaustive list of

1 Lant v Plastic Head Music Distribution Ltd [2025] EWHC 1954 (IPEC).
2 Gestmin SGPS SA v Credit Suisse (UK) Ltd [2013] EWHC 3560 (Comm); [2020] 1 C.L.C. 428.
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