
The Court also found that the element “mk” was,
contrary to what Tecom claimed, an eye-catching
element of the signs concerned. According to the case
law, where the dominant element of the earlier mark
was entirely included within the contested mark, there
was a certain degree of visual similarity between the
marks.7
In the Court’s view, the differences between the marks

did not mean that the signs were different, as Tecom
claimed. First, since it was decorative, the figurative
element of Tecom’s mark had, as the Board rightly
observed, a secondary impact in the perception of the
relevant public. Secondly, although the elements “kors”
of the earlier mark and “michele” of Tecom’s mark were
not negligible, their differences were secondary, given
the secondary position and the size of those elements,
and, therefore, incapable of differentiating between the
marks. In those circumstances, the Court agreed with
the Board that the degree of visual similarity was average.
The Court also observed that the relevant public

would pronounce the elements common to the signs,
i.e. “mk” and “michael”, in the same way. Furthermore,
the sole difference between the elements “kors” of the
earlier mark and “michele” of Tecom’s mark was
insufficient to support a finding of no phonetic similarity
between the signs concerned. It followed that the Board
had rightly considered that the marks were phonetically
similar to an average degree.
Additionally, because the marks both contained the

male forename Michael, the Court agreed with the Board
that the signs were conceptually similar to an average
degree.8
The Court went on to endorse the Board’s assessment

that the identical visual structure, the conceptual
similarity, the closeness between the goods concerned
and the reputation enjoyed by the earlier mark for the
goods in Classes 18 and 25 were sufficient to create a
link between the marks in the mind of the relevant public.
The Court also approved the Board’s finding that

Tecom was seeking to ride on the coat-tails of the
reputed trade mark in order to benefit from the power
of attraction and to exploit, without paying any financial
compensation, the marketing effort expended by Michael
Kors in order to create and maintain the earlier mark’s
image. The Court agreed with the Board’s conclusion
that Tecom’s use of the goods in Classes 18 and 25 took
unfair advantage of the reputation of the earlier mark
for the “carrying cases, bags, luggage, handbags, purses,
wallets” in Class 18 and “clothing, footwear; belts” in
Class 25. In addition, the Court approved the Board’s
finding that Tecom had failed to claim or prove a due
cause which would allow it to use a trade mark which
infringed a reputed trade mark.

In those circumstances, the Court concluded that the
Board had not erred in finding that the application for a
declaration of invalidity was well founded for the purpose
of art.8(5). Accordingly, Tecom’s appeal was dismissed.

Comment
This judgment reminds us that a trade mark proprietor
will still be regarded as having put its mark to genuine
use where the mark has been used in trade in a form
differing in elements which do not alter the distinctive
character of the mark in the form in which it was
registered. Evidence of this type use will not only be
deemed as constituting genuine use of an EU trade mark,9
but may also be significant in establishing the reputation
of a trade mark, within the meaning of art.8(5), where
such evidence relates to shapes which differ in elements
which do not alter the distinctive character of that mark
in the form in which it was registered.10 This is of
particular importance in the fashion sector where the
key element(s) of registered figurative marks and logos
may be used differently according to the type of product
to which they are attached, not just serving a decorative
function but also constituting a badge of origin.
The decision also illustrates that, although it may be

that a surname generally has a higher distinctive character
than a forename in parts of the EU, account must
nevertheless be taken of the factors specific to the case
and, in particular, of whether the surname in question is
uncommon or, on the contrary, very widespread, which
is likely to affect that distinctive character.11 In a
composite mark, a surname will not retain an
independent distinctive position in all cases, solely
because it will be perceived as a surname, because such
a finding can only be based on an examination of all the
factors relevant to the individual case.12 Therefore, it is
erroneous to think that, in a mark composed of the first
name and surname of a person (real or fictitious), the
surname always has a higher distinctive character than
the first name.

Sports Brands: French
Football Federation
Wins Rooster Fight
Sarah Husslein
SENIOR ASSOCIATE, BRISTOWS

Clothing; Confusion; Device marks; EU law; EU trade
marks; Opposition proceedings; Similarity

7 See 100% Capri Italia v EUIPO (T-198/14) EU:T:2016:222 at [99].
8 See Giovanni Cosmetics v Office for Harmonisation in the Internal Market (OHIM) T-559/13) EU:T:2015:353 at [88].
9 See LA Superquimica v EUIPO (T-24/17) EU:T:2018:668 at [45].
10 See Novomatic AG v EUIPO (T-669/19) EU:T:2020:408 at [31]; [2020] E.T.M.R. 59.
11 See Becker v Harman International Industries (C-51/09 P) EU:C:2010:368 at [36] and Cooperativa Vitivinícola Arousana v Office for Harmonisation in the Internal Market (OHIM)
(T-421/10) EU:T:2011:565 at [50].
12 See Becker v Harman International Industries (C-51/09 P) EU:C:2010:368 at [38].
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The EU General Court has issued a decision on an appeal
from a EUIPO Board of Appeal decision in opposition
proceedings brought by the French Football Federation
concerning two trade marks featuring stylised
representations of a rooster.1 While affirming EUIPO’s
finding of a likelihood of confusion, the Court took issue
with its assessment of the degree of similarity between
the signs. The General Court made its own assessment
of the signs and seized the opportunity to reiterate
established principles on dominant elements and
conceptual similarity.

Background
The Fédération Française de Football (the FFF) filed an
opposition against a European Union trade mark (EUTM)
application by Spanish company Kokito I Punt SL (the
Application) for a figurative sign depicting a stylised
rooster and shown below covering “headgear, footwear
and clothing” in Class 25.

The opposition was based on the EU Trade Mark
Regulation art.8(1)(b),2 claiming a likelihood of confusion
with the earlier EUTM registration also featuring a
stylised rooster and set out below, covering identical
goods in Class 25.

EUIPO’s Opposition Division upheld the opposition,
confirming that the goods were identical and targeted
the general public with an average degree of attention,
and determining that the marks were visually similar to
“at least a below-average degree” and “conceptually
similar to at least a high degree”. While there were some
differences between the figurative elements, their overall
impression was similar.

EUIPO’s Fourth Board of Appeal upheld the
Opposition Division’s decision. The Board considered
that there was a risk that at least part of the relevant
public might believe that the goods covered by FFF’s
earlier mark and those covered by the Application were
provided by the same undertaking or by
economically-linked undertakings. It took into account
that it was common for a single clothing manufacturer
to use sub-brands to distinguish its various lines from
one another.
Kokito escalated the matter to the General Court,

seeking the annulment of the Board’s decision, on the
grounds that it erred in its comparison of the two marks
and in the global assessment of the likelihood of
confusion. There was no dispute as to the relevant public
or the identity of the goods.

Decision
The General Court dismissed the appeal, endorsing the
Board’s conclusion on the likelihood of confusion, while
revising the degree of similarity between the signs.

Distinctive and dominant elements
The Board had found that both the figurative element
(included in both marks under comparison featuring a
stylised rooster) and the FFF lettering (included in the
earlier mark) were distinctive for the goods at issue. It
also considered that due to the size and position of these
respective elements within the marks, the stylised
rooster in the earlier mark was the dominant element,
whereas the letters were only a secondary element.
Kokito disagreed with this reasoning and argued that the
word element should have been considered as being the
dominant element in the earlier mark.
The General Court reaffirmed the established principle

that for the purposes of assessing the distinctive
character of an element making up a trade mark, it is
necessary to examine the ability of that element to
contribute to identifying the goods/services for which
the trade mark has been registered as originating from
a particular undertaking and thus, to distinguishing those
goods/services from another undertaking, bearing in mind
the inherent characteristic of the element in question.
In other words, an element’s distinctive character is
assessed based on its ability to identify a product’s
commercial origin. The General Court further
underscored that the dominant element of a trade mark
is determined by its visual prominence and consumer
perception.
In the current case, while the letters FFF must be

taken into account when comparing the signs, the
General Court agreed with the Board that they only
occupied a secondary position in the earlier mark. Given

1 Kokito I Punt SL v European Union Intellectual Property Office (EUIPO) (T-104/24) EU:T:2025:10; [2025] E.T.M.R. 12.
2 Regulation 2017/1001 on the European Union trade mark [2017] OJ L154/1.
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its size and central positioning, the stylised rooster was
more striking than the letters FFF and therefore
dominated the earlier mark in the overall impression.

Visual comparison
The General Court also endorsed the Board’s finding
that the signs were similar but found that the Board had
underestimated the degree of visual similarity between
the marks. It should have concluded that there was an
average degree of similarity between these marks rather
than an “at least below-average” degree of similarity.
The General Court stated that the visual similarities

between the signs resulted from the common figurative
element depicting a stylised rooster, being the sole
element of the Application and the dominant element of
the earlier mark.
While the roosters featured some differences—facing

opposite directions (left for the Application and right for
the earlier registration), having different colours and
varied detailing in their body and head
representation—they were stylised in an essentially
similar manner:

• both roosters shown in profile;
• the plumage forming their bodies, with

feathers being represented by a series of
curves arranged in the same way; and

• the rooster’s heads containing no outline,
composed of four elements drawn in a
fairly basic manner: a dot for the eye, a
chevron shape for the open beak and basic
drawings for the barbel and crest.

In the General Court’s view, the rooster
representations resembled each other not only because
they shared basic rooster traits, but also because some
features common to roosters were not reflected (both
roosters lacked visible legs).
The differences between the signs, relating to the

letters FFF and the decorative elements in the earlier
mark, could not offset the similarity of the stylised
roosters even if these figurative elements were not
identical.

Conceptual comparison
The General Court confirmed that both marks conveyed
an identical concept: a highly stylised and impressionistic
rooster. As such, the Board should have found them
conceptually identical, rather than “highly similar”.
Indeed, it is settled case law that conceptual similarity

arises when two marks convey the same idea or
concept.3 The General Court found that the letters FFF
in the earlier mark had no clear semantic meaning and
did not alter the conceptual perception of the marks.
Therefore, in the General Court’s view, despite

differences in stylisation, the relevant public would
perceive both marks as conveying the same concept of
a highly stylised and impressionistic rooster.
The Court also confirmed that the marks were not

conceptually similar merely because they depicted the
same animal, but also because they both represented the
same highly stylised concept of a rooster, i.e. “the same
precise and specific concept”.

Likelihood of confusion
In the global assessment of the likelihood of confusion,
the General Court upheld the Board’s decision. It
observed that the Board assessed the marks as a whole
and the differences between them. Those differences
were insufficient to rule out a likelihood of confusion.
Given the average visual similarity, the conceptual

identity between the marks, the identity of the goods
and the earlier mark’s average distinctiveness, the
General Court confirmed that there was a likelihood
that consumers would believe the goods to come from
the same or economically linked undertakings.
Finally, the General Court dismissed Kokito’s claim

that the Board’s decision effectively prohibited the use
of rooster depictions in trade marks. The ruling did not
hinge on the mere presence of a rooster, but rather
from the specific way in which those roosters were
represented.

Comment
This decision highlights the General Court’s willingness
to refine the assessment of similarity in trade mark
disputes, and the Court did not hesitate to reexamine
the degree of similarity between the marks.
This decision reaffirmed key principles in determining

distinctive elements and conceptual similarities. In this
regard, two trade marks should be considered
conceptually identical when they consist of images or
elements that convey the same concept, regardless of
minor stylisation differences. However, the ruling does
not mean that all rooster depictions are problematic.
The likelihood of confusion stemmed from the specific
manner of representation.
Interestingly, Kokito filed two additional trade marks

for “headgear, footwear and clothing”, featuring different
rooster designs as shown below.

3 See Beauty Boutique sp z oo v European Union Intellectual Property Office (EUIPO) (T-12/23) EU:T:2023:768 at [42]; [2024] E.T.M.R. 5.
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These applications were successfully opposed by LCS
International SAS, the company behind Le Coq Sportif
(i.e. “the athletic rooster”), the renowned French
sportswear brand associated with the Gallic rooster, a
national symbol of France. Clearly, when it comes to
trade mark disputes, there can only be so many roosters
in the ring.
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Amazon has been granted summary judgment against
libel and privacy claims brought by Nicola Adams’ mother
in relation to a documentary about her daughter shown
on Amazon Prime.1 Deputy High Court Judge, Susie
Alegre, held that the claimant had no real prospect of
defeating truth and honest opinion defences against the
libel claim and had no expectation of privacy in relation
to any information disclosed in the documentary. In any
event, any privacy rights she might have had were, in the
judge’s view, outweighed by the public interest in Nicola’s
story.

Background
The claims related to the documentary film “Lioness:
The Nicola Adams Story” first shown on Amazon Prime
in November 2021. The documentary told the story of
Nicola Adams, who, in 2012, became the first woman

to win an Olympic gold medal in boxing. Nicola is a
popular sporting and media personality and after hanging
up her gloves in 2019 went on to star in Strictly Come
Dancing. The documentary was made with the full
involvement of Nicola and included extensive interview
footage with her.
Nicola’s mother, Dee Adams, issued proceedings

against Amazon claiming that part of what Nicola said
about her in the documentary in relation to their recent
communications was libelous and a misuse of her private
information. Dee also claimed that other parts of what
Nicola said about her childhood, including experiences
of domestic violence with her father and Dee’s
subsequent partner, were a misuse of her private
information.
Amazon applied for summary judgment on the grounds

that the allegedly libelous statements were unarguably
true and/or reflected honest opinion; and the allegedly
private information was not private and/or the
publication of the documentary was clearly not a misuse
of that information in light of the public interest in
Nicola’s story.

The libel claim
The parties’ agreed meaning of the words complained
of in the libel claim was:

“Dee Adams has sent her daughter, Nicola Adams,
really horrible and threatening text messages, and
by sending those abusive messages to her daughter,
Dee Adams is perpetuating, in a different form, the
abuse Nicola Adams suffered at the hands of her father
when she was a child, and that has ruined her
relationship with her daughter.”

The meaning was agreed to be factual, except for the
italicised words which were agreed to be a statement of
opinion. There were two points of dispute between the
parties: (i) as regards the factual meaning, as to whether
the abusive messages were the reason the relationship
between Nicola and Dee had been ruined; and (ii) on
the opinion meaning, whether the treatment of Nicola
by her father amounted to abuse to provide the basis
for her honest opinion.

The truth defence
For the truth defence to succeed, Amazon needed to
show that the imputation of the statement was
“substantially” true, not that it was entirely or literally
true. The judge recognised that the Court should not
take too literal an approach, but instead should “isolate
the essential core of the libel and not be distracted by
inaccuracies around the edge—however extensive”.2
The claimant’s main point was that Nicola was to

blame for Dee sending her abusive messages and that
the breakdown in their relationship was not caused by

1 Adams v Amazon Digital UK Ltd [2024] EWHC 3338 (KB).
2 See Turcu v News Group Newspapers Ltd [2005] EWHC 799 (QB) at [105].
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